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SETTLEMENT AGREEMENT AND SPECIAL RELEASE 07-05-06

' 04:59 PM

THIS SETTLEMENT AGREEMENT AND SPECIAL RELEASE (the
“Agreement’) is entered into by and between Southern California Edison (“SCE”), and the
' A0607005
United States of America (“United States”). The United States and SCE hereinafter sometimes
are referred to individually as “party” and collectively as “parties.”
L

RECITALS

A. SCE is an investor-owned electric utility organized and existing under the laws of .

the State of California.

| B. anneﬁil]e Prower,Ac-lmini.stration'(“BPA”V) was forfned by statute ih 1937 to
market power in the Pacific Northwest. BPA is part of the Department of Energy, a Department
6f the United States.

C. In 1988, SCE entered into a twenty year contract, No. DE-MS79-88BP 92275,
with fhe United States Department of Energy, acting by and through BPA, covering the sale or
exchange of energy (“Contract”). |

D. On or about December 26, 2002, SCE filed a Complaint-against the United States
in the Coust of Federal Claims, CaSe No. 02-:1953 C for, inter'alia, breach of the Contract |
(“Convefsion Action™).

E. 'On or about December 30, 2003, SCE filed a Complainf against the United States
in the Court of Federal Claims, Case No. 3-2869 C for, inter alia, breach of the Contract

(“Option Capacity Action”).
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F. “On or about N oveinber 30, 2004;,-SCE filed-a Complaint against-the United States
in the Court of Federal Claims, Case No. 04-1716 C for, inter alia, breach of the Contract
(“Termination Actibn”).

G. The “California Refund Process” includes: (1) those regulatory proceedings
presently known as Federal Energy Regulatory Commission (hereinafter “FERC’;) Docket Nos.
EL00-95-000 and EL-00-98-000; and (2) the claims and/or lawsuits that seek to modify the

" amounts that BPA, as 5 seller to the California Independent System Operator (hereinafter
“CAISO”) and/or to the California Power Exchange (héreinafter f‘PX”) in the California.
wholesale electric powér market, received for the period October 2, 2000 through June 20, 2001
(the “Refund Period”) and/or for the period March 1, 2000 through October 1, 2000 (thc
Summer Period”). o |

V‘ H. SCE and BPA have been and continue to be adversaries in the California Refund
Process. In addition to participating as a party in the FERC proceedings, SCE has also filed a
clai_ni with BPA regarding the California Refund Process. BPA understands that,
notwithstanding any express or implied térms of this Agreement, nothing in this Agtccment
precltldes SCE from pursuing those claim(s) against BPA or from filing la Complaint in a court of
competent jurisdiction, if nec'essary to pursue its claims. SCE understands that, notwithstanding
any express or implied terms of this Agreement, nothing in tliis Agreement precludes BPA from
initiating or pursuing in the California‘ Refund Process any claim, suit, cbunterclaim, or
countersuit against SCE or any other party. |

SCE and the United States now desire to resolve the Conversion Action nnd the

Termination Action and any and all claims made therein, through settlement in accordance with

the terms and conditions set forth below.
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III.

AGREEMENT

NOW, THEREFORE, it is agreed as follows:

1. Incorporation of Recitals

The recitals set forth in this Agreement are hereby incorporated by reference and
made a part of this Agreement.

2. Option Capacity Action

The Option Capacity Action is not included in or affected by this Agreement.
The parties will continue litigating the Option Capacity Action in the Court of Federal Claims .
- unless and until the partieé enter into a separate mﬁtual agreement concerning the Option |
Capacity Action.

3. Attorneys’ Fees and Costs Incurred in These Actions

* SCE and the United States will each pay its own attorneys’ fees, costs and -
expenses incurred in litigating the Conversion Action and the Termination Action.

4. Conditions Precedent to Specifig Obligations

The payment and release prm'/isions set forth in paragraphs 5 and 7 of this
Agreement are subject to the following conditions precedeni:,' as set forth in paragrapﬁ 4(A)
(“BPA App‘roval”), paragraph' 4(B) (“PUC Approval”), and paragraph 4(C) (“The California
Refund”) below; provided, however, that either party may waive all or part of any céndition
precedent included for its benefit by providing Writ_ten notice to the other party:

A. BPA Approval

This condition will be satisfied as follows:
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(1)  Within thirty (30) days following the execution of this Agreement
by the signatories for SCE and the United States, BPA shall in whatever form or manner it deems
appropriate provide notice of this Agreemenf to interested parties in the Pacific Northwest, along
with the opportunity to provi de comment on it within 30 days of the notice (“Notice Period™),
unless the Administrator determines it necessary to subsequently extend the Notice Period for up
to thirty (30) days. No further extensions of the Notice Period may be provideci by the
Administrator unléss, acting in response to third-party requests for further time to evaluate or
comment on the Agreement, he determines t_hat_ilt is appropriate to provide aﬁ extension of up to
30 days to respond to the third-party requests, provided however, that before the Administrator
pr0v1des an} additional extension, BPA’s General Counsel will first notify SCE’S General
Counsel of the Teasons’ for the extensmn and the amount of time to be provided.

(2) Prior to issuance of the notice, BPA shall provide a draft of the
notice to SCE. SCE shall have the opportunity to provide written comments on the proposed
notice to BPA within 5 days of SCE’s receipt of the draft.

3) ‘Within thiﬁy (30) days following the expiration of the Notice |
Period, BPA will ndtify SCE 5y letter and e-mail as to whether it is; or is not prbceeding with the
| settlement, If BPA’s notification states thatl it will pro'ceed with the settlement, the BPA
Approval condition will be satisfied. If BPA does not provide notice within the prescribed time
period, the United States will be deemed to have elected not to proceed with the settlement.

(4). If BPA states, or is deemed to have stated, under faragraph
~ 4(A)(3) that it will not proceed with the settlement, the United States and SCE will cooperate in

re-commencing the litigation of the Conversion Action and the Termination Action.
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(3)  If this settlernént does riot g6 foiward for any reason, SCE agrees
that this Agreement, the fa.ct that BPA sought public comment on this Agreemenf, BPA’s notice,
as well as any verbal or other documentary communications made by BPA or any other person or
entity-in connection with the Agreement, including but not limited to those communications
made in response to any objections or requests for information in connection with the
Agreement, shall not be used by SCE in any proceedings involving BPA or the United States.

B. California Pub]ic-Ut_i]ities Commission Approval (“PUC Approval™)
| This condition will be satisfied as follows:

| (1) Within thirty (30) days foll_owing the gxecution of this Agreement
by the signatories for SCE and the Unifed States, SCE will file with the PUC an app'lication ;
seeking épproval Vof this Agreement (“_Application”).' All opinioﬂs of coﬁnécl or other.testiinony
supporting said application may, at SCE’s sole diséretion, be filed under secﬁon 583 of the
California Public Utilities Code. |

| : (2) If the PUC issues a decision that has become final and is no longer

subject to review and that approves the terms of this Agreement in their entirety, the PUC
Approval Conditioﬁ will be satisfied.

(3)  If the PUC issues a decision that does not approve the terms of this
Agreément in their entirety or if the PUC fails to issue a decision within eighteen (18) months of
_ SCE"s filing its Application, the United States and SCE will cooperate in re-commencing the
litigation of the Conversion Action and the Tcrminatic‘m Action.

@ If this settlement does not go forward for any reason, the United
States agrees that the fact tilat SCE sought PUC approval of this settlement, SCE’s Application,

as well as any verbal or documentary communications submitted by SCE to the PUC in
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connection with the application or in response to any objections or requests for information in |
connection with the Application shall not be used by the United States in any proceedings
invoiving SCE. |
C. The California Refund

This condition will be satisfied as follows:

When a final deten_nination is reached in the California Refund Process, either by

"~ FERC, bya court order, by a settlement agreement, by any other mechanism orbya

combination of the foregoing, that resolves the net amount either due to BPA or owed by BPA,
including the amount of zero (0) dollars, from BPA_’s sales includéd in the California Refund K
Process, and the net amount, if any, du;a to BPA has been received in its entirety.

“ Until the California Refund cOﬁdition is met, BPA’s Gene_;al Counsel will |
provide SCE’s General Counsel a quarterly status Teport concerning whether BPA continﬁes to

be involved in the California Refund Process.

s, Payment and Accrual of Interest

A.  Payment: Within one (i) week after the BPA Approx;al, the PUC Approval, and
the FERC Califomjla Refund conditidns have. all beeﬁ met, tﬁe United States will cause twenty-
eight miﬂion, five hundred thousand dollars ($28,500,000) (“Payment Amouﬁt”), plus all
accrued interest, to be transferred by wire transfer to Southern Califomia Edison, in accordance
with the followin g wire transfer instructions: | |

Beneficiary: Southern California Edison Company
Account#: .323-394434

Bank: JPMorgan Chase
Location: New York, NY
ABA #: 021-000-021

Attn: Richard Almendra

(213) 576-1515
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Taxpayer ID: 95-1240335~

B. Interest: Interest on thg Payment Amount shall accrue from the date of execution
of this Agreement through and including the date paid. The interest rate shall be calculated as

follows, where:

P; is the payment by or to BPA from each order, settlement or other
mechanism that is part of the determination of the California Refund
Process. '

T is the total of the P;.

R; is the interest rate or the effective interest rate applicable to each P; for
the time period for which interest accrues on the Payment Amount.

N is the total number of payments.
I  isthe weighted average interest rate.
Then the weighted average interest rate is:
N .
1= (PR)/T
i=1
As an example for illustrative pﬁrposes only, if the resohition of the California
Refunc;l Process results in the payment by and to BPA totaling $230 million, and the details of the
disbursements are: (1) BPA receives $50 million pursuant to a court order based on a 4% per
annuni rate of interest; (2) BPA receives $100 million pursuant to a FERC order based on an
effective interest rate of 4.5% per annum; and (3) BPA pays $80 million through a settlement
based on a 5% per annum rate of interest, then the interest rate (“I”) on the Payment Amount
would be calculated as follows:
1= ($50 million}(4%)/$230 million
+ ($100 million)(4.5%)/$230 million
+ ($80 million)(5%)/$230 million
= 4.57%.
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The intetest shall be calculated and computed by an independent auditing
firm/accounting firm jointly selected by the parties in the event either SCE or BPA notifies the
other that it desires the interest to be so calculated.
C. Access To the Judgnient Fund

- SCE shall, upon request of BPA, provide such information and assistance as may

be necessary to effect payment under this Agreement from the U.S. Department of Treasury

Judgment Fund.
6. Dismissal of Claims

A. Within fifteen (15) working déys followi_n g the execution lof this Agreement, the
United States and SCE will reqﬁest, by joint motion, that ﬂje Court stay the Conversion Action
and the Termination Action until the Payment is made under paragraph 5 of this Agreement

B. In consideration of the terms and condit-ions set forth in this Agreement, SCE

shall file a Request for Dismissal With Prejudice of the Conversion Action and the Termination
, Actioﬁ within five (5) business days of receipt of the Payment Amount plus accrued interest.‘

C. Following exe_cutioﬁ of the agreement, if f for any reason the settlement does not
g0 forward, then SCE agrees that it will not put any impediment, including, without limitation,
assertion of any prejudice, laches, or statute of limitations -aﬂéing from the fact of the passage of
time occasioned by settlement negotiations or this Agreement, in the way of BPA or the United
States from filing or commencing any claim or counter-claim that the government has or could
have brought as of August 31, 2005. Nothing in this Agreement prevents SCE from defending
againsf any such claim or counterclaim brought pursuant to this paragraph iﬁ any way that would

have been available to SCE on August 31, 20035.
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D. Tf the settléfient does not go forward for any feason, the parties agree that it is
their intent that the Conversion Action and Termination Action each be restored to the posture it
was in prior to August of 2005, that each party will cooperate to achieve that end, and that
neither the passage of time nor anything said or not said, done or not done, by-either or both of
the parties in connection with this Agreement shall be used by the other in any way to argue

against or otherwise preclude restoration of the Conversion Action and Termination Action to

~ their posture prior to August of 2005, to include preservation of the right of the United States to

proceed with a counter-claim that could have been asserted in August 2005. Nothing in this

Agreement prevents SCE f£0m defeﬂding against any such claim or counterclaim brought

pursuant to this paragraph ip any way that would have been available to SCE in Augﬁst 2005.
E. This Agreement is not an admission of any liability but is a compromise and

séttlement and this Agreement shall not be treated as an admission of liability. All

' communications (whether oral or in writing) between and/or among the parties, their counsel

and/or their respective representatives relating to, concerning or in connection with this
Agreement, or the matters covered hereby, shall be governed and protected in accordance with
the Federal Rule of Evidence 408 to the fullest extent permitted by law.

7. Special Releases

The Releases set forth herein become operative when the Conversion Action and
the Termination Action have been dismissed with prejudice, or, if the Actionls were dismissed
without prejudice, when the Payment, including all accrued interest, has been received by SCE
(“Effective Date™). Both parties acknowledge that these releases are not gen¢ra1 releases as that

term is used in California Civil Code Section 1542.
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Al Release by SCE ST —

As of the Effective Date, except as to obligations imposed by or under this |
Agreemeht, SCE, for and on behalf of itself and for and on behalf of each of its directors,
officeré, employees, shareholders, attorneys, agents, heirs, administrators, venturers,
representatives, sureti;as, subsidiaries, predecessors, SUCCESSOTS, assigns, and each of them
(hg:reiriafter “§CE Related Entities”) releases, waives, and abandons the United States, including
without limitation BPA, from any and all claims relating to the matters set forth in SCE’s claims
to the contractiﬁg officer, SCE’s complaints in United States Court of Federal Claims Case Nos.
02-1953C and 04-1716C, the claims submitted in anticipation of these complaints to the BPA
contracting officer, any matiers raised by the United States’ answers to SCE’s complaints and
any right or claimed right to appeai from any Order in thoée Actions, as well as any claim for
interest, costs, attorney fees, or expenses under any provision of law, as against the United
St‘ates, its agencies, or its officcrs, agents, or employec_s as related to the issues raised in these |
matters. |

Except as. expressly set forth in the preceding subparagraph, the release by SCE
shall not include any other matter that it how has or inay have in the future with the United States
or any of its Agencieé and/or Departments.

B. | Release by fJnited States
As of the Effective Date, except as to obligations imposed by or under this
~ Agreement, the United States, including, without limitation, BPA, releases, waives, and

abandons SCE and the SCE Related Entities from‘ any and all claims relating to the matters set
forth in SCE’s claims to the contracting officer, SCE’s complaints in United States Court of

~ Federal Claims Case Nos. 02-1953C and 04-1716C, the Government’s contracting officers’ final
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decisions and answers to the above referenced complaints, any counterclaiins that could have
been brought by the Government in those two cases and any right or claimed right to appeal from
any Order in those Actions as well as any claim for interest, costs, attorney fees, or expenses
under any provision of law, as against SCE, its agencies, or its officers, agents, or employees as
related to the is‘sues raised in these matters.

C. Non-Waiver

The United States does ndt waive any rights it may have of acquire concerning

possible violations of statutes or regulatibns relating to false statements or claims subnﬁﬂed to

the Government.

8. Non-Assignment of Claims

Each party hereto warrants that it has not expressly assigned, conveyed, granted,

. transferred, or otherwise disposed of any of the claims released by this Agreement. Each party

covenants that it will not make, assert, or maintain any claim, demand, action, suit, or proceeding
against any party it has reieased in this Agreement, nor will it assign any' claim, demand, action,
suit, or proceeding with respect to claims fe]eased in this Agreement. This Agrcement may be
pleaded as a full and complefe defer}se to, and may be used as the basis for an injunction against,
any action, suit, or other proceeding that may be instituted, prosecuted, or attempted in breach of
this Agreement.
9. Press Releases

No sooner thaﬁ two (2) days following execution o_f this Agréernent, eéch party
may issue a press release. Bach party’s press release shall be reviewed by the other party in
advance of its issuance, and the party shall be afforded at least 24 hours during a business day for

its review. The United States will inform SCE when it intends to issue its release. SCE will wait

Page 11 of 16

1281480



at least three (3) hours after the time at which tﬁEUﬁifé_d States informs SCEitwill issue its
reiease before i‘ssuing its reiease. Notwithstanding the forgoing, SCE may issue its release at any
ti.me if BPA has not issued a release within three (3) business days following the execution of
this Agreeme;'lt. |

10. - Covenant to Sign Documents

Each party will take all actions and execute all documents and writings that may
be necessary or proper to achieve the pilrposes and objectives of this Agreement.

11. Warranty of Authority

. Bach signatory to this Agreement warrants that he or she has the authority to
execute this Agreement on behalf of the party for which'such execution is made, and to bind that
party through such execution.

12.  No Admissions

This Agreemenf is fo1: the purpose of settling all claims relaﬁng to the Conversion
Action and the Termination Acfion, and for no other purpose. The parties understand and agree
that nothing contained herein shall be construed as an admjssion. of liability by any party; ail
such liability being expressly denied. Except to enforce its terms or to meet any regulatory
requirements, the Agreement shall not be cited or otherwise referred to in any proceedings,
whether judicial or administrative, in which the parties or counsel for the pérties have; or may
acquire an interest.
13. Bindingon Successors

This Agreement shall be binding upon the parties and each of their Related

Entities and any successors thereto.
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14. Advice of Counsel e : - S

The parties hereto represent that in executing this Agreement they relied solely
upon their own judgment, belief and knowledge, and the advice and recommendatiens of their
own independently selected counsel, concerning the nature, extent, and duration of their rights
and claims, and that they have not been influenced to an?r extent whatsoever in executing the
same by any representations or statements ceverin g any matters made by the other parties hereto
other than the statements set forth in this Agreement

15. Entire Agreement

This Agreement embodies the entire understanding and agreement of the parties
and there are no further or other agreements or underseandin gs, written or oral, in effect between
the parties relating to the subject matter hereof except as sp_ecificaliy set forth or referred to
herein. Alllprior negotiations or agreements, if any, between the paljties hereto related to the
subject matter hereof are superseded by this Agreement.

16.  Modification

This ‘Agreement may not be modified in whole or in part except by an -agreement
" in writing signed by all of the parties to this Agreement, and executed in the same manner as this
Agreement. Waiver of a condition precedent set forth in paragraph 4 shall not constitute a |
modification of this Agreement.

17. Faxing and E-mailing of Signature Lines

Facsimile signatures, delivered either by facsimile machine or e-mail, will be

acceptable and binding with respect to the enforceability- of this Agreement the same as originals.

Page 13 of 16

1281480



- 18.  Drafting of the Agreement
It is acknowledged that all parties to this Agreement participated in the drafting of

the Agreement and that in any action involving the ipterpretation of this Agreement, the
language and terms of the Agreement should not be construed against any party to this
agreement.
19.  Notices

: ' Any notice, demand or request provided for i_n this Agreement, or served, given or
made in connection with it, shall be in writing and shall be deemed properly served, given, or
made if delivered in person or sent by e-méil and by facsimile or overnight delivery, to the

persons specified below or their successors:

To SCE: Alan J. Fohrer

Chief Executive Officer

and

Stephen E. Pickett

General Counsel
Southern California Edison
2244 Walnut Grove Avenue
Rosemead, California 91770
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To: United States

Stephen Wright
Administrator
and

Randy Roach
General Counsel
Bonneville Power Administration
905 Northeast 11th Ave.
Portland, Oregon 97232

And to:
Martin F. Hockey, Jr.
Senior Trial Attorney
Commercial Litigation Branch
Civil Division
Department of Justice
Attn: Classification Unit

8th Floor
1100 L Street, N.W.
Washington, D.C. 20530

20. Counterparts

This Agreement may be executed in counterparts, and shall be effective when

fully executed.
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IN WITNESS WHEREOF, the parties hereto have executed this’ Agreement:

SOUTHERN CALIFORNIA EDISON

COMPANY

ALAN J. FgHRER
Chief Executive Officer

APPROVED AS TO FORM:

By Co s D S ye/

CHARLES D. SIEGAL
MARSHA HYMANSON
MUNGER, TOLLES & OLSON LLP

- Of Counsel:

LEON BASS, JR.

SOUTHERN CAILIFORNIA EDISON
COMPANY

1281430

UNITED STATES OF AMERICA

PETER D. KEISLER
Assistant Attorney General

By: MW
DAVID M. COHEN

Director, Authorized Representative of the
Attorney General

MARTIN F. HOCKEY, JR
Senior Trial Counsel
Commercial Litigation Branch
Civil Division

Department of Justice

oy Ul an NE IﬂwMM

~ Attn: Classification Unit — 8th Fl

1100 L Street, N.-W.
Washington, D.C, 20530

f)ms,wc
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